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WATER SERVICES TRUST FUND 
FINANCING CONTRACT 
FOR WATER SUPPLY AND/OR SANITATION PROJECT 
(Hereinafter referred to as “The Contract”)
FOR THE IMPLEMENTATION OF 
………………..................………………….………. Water/Sanitation Project
hereinafter referred to as “The Project”
In:    Area:………………….……………Town:……………………..……………..District:……..………………………….
THIS CONTRACT is made between:
The Water Service Provider known as ……………………………………………,whose registered office is 
at ………………………………………, hereinafter referred to as WSP.
The Water Service Board known as …………………………………………,whose registered office is 
at………………………………………, hereafter referred to as WSB. 
The Water Services Trust Fund whose registered office is at CIC Plaza, 1st Floor, Mara Road, Upper Hill, Nairobi, hereinafter referred to as WSTF.
Hereinafter referred to as “The parties”.
RECITALS
A
The WSP having prepared the Project Proposal hereinafter referred to as ‘The Proposal’’, which has been reviewed and accepted by the WSB and submitted to the WSTF for financing, shall be the implementer of the project.
B
It has been agreed that the WSB shall delegate her asset development mandate to the WSP and acquire ownership of the new assets developed. The WSB shall also support the WSTF as its agent, providing services in monitoring and quality control. In addition the WSB shall coordinate investment in the project area to ensure no duplication of funding.
WHEREAS
The WSTF is giving funds of an amount of up to KSh ...................................................
[In words..............................................................................................................] to :
………………………………………………………………..……….. Water Service Provider for the purpose of:
· Extension of pipeline




[    ] (*)
· Construction of water kiosks



[    ]
· Refurbishment of water kiosks


[    ]
· Construction of public prepaid water outlets

[    ]
· Construction of additional works


[    ]
· Community mobilization and sensitisation

[    ]
· Training of water Kiosk Operators 


[    ]
(*): Please tick the appropriate cells)
Acknowledged and Authorized by:
……………………………………………………………………………….……….……………….Water Services Board.
The project is expected to benefit..……………..… people resident in ....................................area. This represents approximately .......% of the underserved people in the water scheme coverage area for water/sanitation.

IT HAS THEREFORE BEEN AGREED AS FOLLOWS:
In the resolution of any dispute between The Parties the General Conditions for this Contract (hereinafter referred to as GC) shall have prior status. However, in circumstances not specially regulated herein and it the annexes to this contract found attached, the relevant principles and conditions of The Proposal shall be applied.
In the event and to the extent only of any conflict between the clauses [the General Conditions of Contract and Special Terms] the annexes and Schedules this Agreement shall be construed according to the following order of priority:
· The General Conditions
· Special Terms
· Other Annexes
· Schedules
Unless otherwise stated herein the contract consists of and is subject to the following:
Annex 
A. Project Scope of Works and Budget Summary
B. Disbursement Schedule
C. WSP Management Structure 

D. WSP Project Staff CVs   

E. WSP Bank Account Details   
F. The General Conditions of Contract
G. Special Conditions Of Contract
H. Project Proposal
I. Project Implementation Schedule   

J. WSTF Guidelines on the Use of Funds
CONTRACT VALIDITY PERIOD
This contract is valid:
From ………………………………….to ………………………………….
The undersigned Parties having read and understood the content of this contract hereby commit to the contract and solemnly swear that the information provided is to the best of their knowledge truthful. 
Signatures of Parties:
Water Services Trust Fund
........................

-
Chief Executive Officer
Signature


-
………………………………………………………
Date



-
………………………………………………………
Water Services Board
........................

 -
Chief Executive Officer
Signature 


-
………………………………………………………
Date



-
………………………………………………………
Water Service Provider
………....…………….

-
Managing Director
Signature


-
…………………………………………….…………
Date



-
….……………………………………………………
Advocate
Name



-
…………………………………….…………………
Signature


-
……………………………………….………………
Date



-
….……………………………………………………
ANNEX A:
SCOPE OF WORKS AND PROJECT COST SUMMARY
Scope of Works
The works to be completed under this Contract include:
a) Trenching and backfilling to receive GI/PVC pipes of diameter 40mm to 75mm xx km.
b) Laying of the GI/PVC pipes of diameter 40 to 75mm xx km.
c) Connection of the laid pipelines to existing distribution mains.
d) Construction of water kiosks complete with overhead storage plastic tanks xx No.
e) Construction of additional works comprising of valve chambers xx No, storm water drainage, landscaping, mass concrete cover to exposed pipeline sections, pipeline anchorage etc.
f) Community mobilisation and sensitisation.
g) Training of facility Operators.
Project Budget Summary
	Number of Water Kiosks to be constructed:
	

	Item
	Activity
	Cost KSh
	Contribution (KSh)

	
	
	
	 WSTF 
	 WSP 

	A
	Software
	 
	 
	 

	A1
	Administrative Requirements
	 
	 
	 

	A2
	Field Equipment & Tools
	 
	 
	 

	A3
	Transportation Costs
	 
	 
	 

	A4
	Community Mobilisation & Sensitisation
	 
	 
	 

	A5
	Vendor/Agent Training 
	 
	 
	 

	 
	Sub-total
	 
	 
	 

	B
	 Materials  
	 
	 
	 

	B1
	Construction of open Kiosks
	 
	 
	 

	B2
	Construction of closed Kiosks
	 
	 
	 

	B3
	Network/Pipeline
	 
	 
	 

	B4
	Metering 
	 
	 
	 

	B5
	Additional Works
	 
	 
	 

	B6
	Others 
	 
	 
	 

	 
	Sub-total
	 
	 
	 

	C
	Labour Costs 
	 
	 
	 

	C1
	Construction of open Kiosks
	 
	 
	 

	C2
	Construction of closed Kiosks
	 
	 
	 

	C3
	Network/Pipeline
	 
	 
	 

	C4
	Metering
	 
	 
	 

	C5
	Additional Works
	 
	 
	 

	 C6
	Others
	 
	 
	 

	 
	Sub-total
	 
	 
	 

	 
	GRAND TOTAL
	 
	 
	 


ANNEX B:
DISBURSEMENT SCHEDULE
	FIRST DISBURSEMENT – (Amount based on Project requirements)

	No of Kiosks to be constructed: 
	

	

	Item
	Activity
	Cost (KSh)

	A
	Software
	

	A1
	Administrative Requirements
	

	A2
	Field Equipment & Tools
	

	A3
	Transportation Costs
	

	A4
	Community Mobilisation and Sensitisation 
	

	
	
	

	B
	Materials
	

	B1
	Construction of open Kiosks
	

	B2
	Construction of closed Kiosks
	

	B3
	Network/Pipeline
	

	B4
	Metering
	

	B5
	Additional Works
	

	B6
	Others
	

	
	
	

	C
	Labour
	

	C1
	Construction of open Kiosks
	

	C2
	Construction of closed Kiosks
	

	C3
	Network/Pipeline
	

	C4
	Metering
	

	C5
	Additional Works
	

	
	
	

	 D
	Others
	

	
	
	

	
	
	

	 
	TOTAL
	


ANNEX B (cont.):
DISBURSEMENT SCHEDULE

	SECOND  DISBURSEMENT - (Amount based on Project requirements)

	No. of kiosks to be constructed
	

	

	Item
	Activity
	Cost (KSh)

	A
	Software
	

	A1
	Administrative Requirements
	

	A2
	Field Equipment & Tools
	

	A3
	Transportation Costs
	

	A4
	Community Mobilisation and Sensitisation
	

	A5
	Vendor/Agent Training 
	

	B
	Materials
	

	B1
	Construction of open Kiosks
	

	B2
	Construction of closed Kiosks
	

	B3
	Network/Pipeline
	

	B4
	Metering
	

	B5
	Additional Works
	

	B6
	Others
	

	C
	Labour
	

	C1
	Construction of open Kiosks
	

	C2
	Construction of closed Kiosks
	

	C3
	Network/Pipeline
	

	C4
	Metering
	

	C5
	Additional Works
	

	
	
	

	 D
	Others
	

	
	TOTAL
	


ANNEX C:
WSP MANAGEMENT STRUCTURE 
	Illustrate the reporting hierarchy that links the people involved with the project with the CEO of the WSP. 



	


ANNEX D:
WSP PROJECT STAFF DETAILS
	List the staff that are involved with the project, their role in the project and indicate where they are in the structure shown in Annex C.


	


ANNEX E: 
WSP PROJECT BANK ACCOUNT DETAILS
	Name of Bank:
	

	Account Number:
	

	Account Name:
	

	Swift/ IBAN number:
	
	

	Address of Bank:
	

	Bank Telephone Number:
	


ANNEX F: 
GENERAL CONDITIONS OF CONTRACT  
1.0
GENERAL PROVISIONS
1.1 Definitions
Unless the context otherwise requires, the following terms whenever used in this Contract have the following meanings:
a. "Applicable Law" means the laws and any other instruments having the force of law in Kenya.
b. “WSP” means Water Service Provider whose particulars are specified in The Contract.
c. “WSB” means Water Services Board whose particulars are specified in The Contract.
d. “WSTF” means Water Services Trust Fund. 
e. "Contract price" means the price to be paid in The Contract in accordance with Clause 6.
f. "Corrupt practice" means the offering, giving, receiving, or soliciting, directly or indirectly, of anything of value to influence the action of a public official in the selection process or in contract execution. The term also includes: theft; condoning theft by failing to investigate losses or failing to take appropriate measures to prevent theft; condoning theft by failing to take appropriate action against suspected thieves; diverting project funds for non-project purposes; any other action which deprives, reduces or diverts the intended benefits of the WSTF financing to an unintended beneficiary.

g. "Fraudulent practice" means a misrepresentation or omission of facts in order to influence a selection process or the execution of a contract. 
h. "Final Payment" means the final payment to the WSP at the completion of the Project. The Final Payment signifies the conclusion of the Contract. 
i. "GC" means the General Conditions of Contract. 
j. "Government" means the Government of the Republic of Kenya. 
k. "Local Currency" means the Kenya shilling. 
l. “Monies due” means any payment that has been certified/approved by WSB after taking due consideration to the quality of the workmanship of the facilities in accordance to the relevant drawings and specifications in this contract.
m. "Personnel" means persons hired by the WSP or by any Subcontractor as employees and assigned to the performance of the Services or any part thereof. 
n. "The Contract" means the contract signed by the parties, to which these General Conditions of Contract (GC) are attached, together with all documents Annexed to The Contract. 
o. "The Parties" means the signatories to the contract, namely the WSP, the WSB and the WSTF. 
1.2 Law governing the contract 
The Contract, its meaning and interpretation, and the relation between the parties shall be governed by the Applicable Laws in Kenya. 
1.3 Language
The Contract shall be executed in English. 
1.4 Communication 
Any notice, request, or consent made pursuant to The Contract shall be in writing and shall be deemed to have been made when delivered in person to an authorized representative of any of the WSTF, and/or the WSP to whom the communication is addressed, or when sent by registered mail, telegram, or facsimile to such Party at the address specified in The Contract.  Any notice or request sent by e-mail has to be followed by an official letter sent by registered mail. The e-mail has to contain a reference to the official letter. 
1.5 Location
The Services shall be performed at such locations as specified in The Contract. 
1.6 Taxes and Duties
During The Contract, the WSP, Subcontractors, and their Personnel shall pay such taxes, duties, fees, and other impositions as may be levied under the Applicable Law, the amount of which is deemed to have been included in The Contract Price. 
2.0 COMMENCEMENT, COMPLETION, MODIFICATION, AND TERMINATION OF CONTRACT 
2.1
Effectiveness of Contract 
The Contract shall come into effect on the first day of the validity of The Contract. 
2.2
Commencement of Services
The WSP shall begin carrying out the services within thirty (30) days after the first day of the validity of The Contract. If the WSP is unable to meet the specified deadline, this should be communicated to the WSTF. The WSP should explain why there will be a delay in the commencement of services. If the WSTF accepts the delay, the WSP will have to adapt the project Implementation Schedule. 
2.3
Expiration of Contract
Unless terminated earlier under conditions stated in Clause 2.6, or as otherwise agreed in writing between the Parties, The Contract shall terminate at the end of the validity period of The Contract. 
2.4
Modification 
Modification of the terms and conditions, including any modification of the scope of the Services or of the Contract Price, may only be made by written-agreement between The Parties and shall not be effective until the written consent of the WSTF has been obtained. 
2.5
Force Majeure 
2.5.1
Definition 
For the purposes of this Contract, "Force Majeure" means an event which is beyond the reasonable control of a Party and which makes a Party's performance of its obligations under The Contract impossible or so impractical as to be considered impossible under the circumstances. 
2.5.2
No breach of Contract 
The failure of a Party to fulfill any of its obligations under the Contract shall not be considered to be a breach of or default under The Contract, insofar as such inability arises from an event of Force Majeure, provided that the Party affected by such an event (a) has taken all reasonable precautions, due care and reasonable alternative measures in order to carry out the terms and conditions of The Contract, and (b) has informed the Parties as soon as possible about the occurrence of such an event. 
2.5.3 Extension of time 
Any period within which a Party shall, pursuant to The Contract, complete any action or task, shall be extended for a period equal to the time during which such Party was unable to perform such action as a result of Force Majeure. 
2.6
Suspension
The WSTF may, give written notice of suspension to the WSP, suspending all payments, if the WSP fails to perform any of its obligations under this Agreement, including carrying out of the services, provided that such notice of suspension:
a) shall specify the nature of failure;
b) request the WSP to remedy such failure within a period not exceeding thirty (30) days.
2.7
Termination
2.7.1
By the WSTF
The WSTF may terminate The Contract, by not less than thirty (30) days written notice of termination to The Parties to be given after the occurrence of any of the events specified in paragraphs (a) and (b) of this Clause 2.7.1 and sixty (60) days' in the case of the event referred to in (e): 
a) If The WSP do-not remedy a failure in the performance of their obligations under the contract, within thirty (30) days after being notified or within any further period as the WSTF may have subsequently approved in writing. 
b) If the WSP become insolvent or bankrupt:
i. If as the result of Force Majeure, the WSP is unable to perform a material portion of the Services for a period of not less than sixty (60 days).
ii. If the WSP in the judgment of the WSTF has engaged in corrupt or fraudulent practices in competing for or in executing the Contract. 
iii. If the WSTF, in its sole discretion, decides to terminate The Contract.
2.7.2
By the WSP
The WSP may terminate The Contract, by not less than thirty (30) days' written notice to the WSTF, such notice to be given after the occurrence of any of the events specified in the paragraphs (a) and (b) of this Clause (Clause 2.7.2):
a) If the WSTF fails to pay any monies due to the WSP pursuant to the Contract and not subject to dispute pursuant to Clause 7 within forty-five (45) days after receiving written notice that such payment is overdue.
b) If a result of a Force Majeure, the WSTF is unable to perform a material part of the agreement for a period of not less than twenty eight (28) days.
2.7.3 Payment upon Termination 
Upon termination of the Contract pursuant to Clauses 2.7.1 or 2.7.2, the WSTF shall make the following payments to the WSP: 
a) Payment pursuant to Clause 6 for Services satisfactorily performed prior to the effective date of termination. 
b) Except in the case of termination pursuant to paragraphs (a) and (b) of Clause 2.7.1, reimbursement of any reasonable cost incident to the prompt and orderly termination of the Contract, including the cost of the return travel of the Personnel. 

3.0 OBLIGATIONS AND CONFLICT OF INTEREST
3.1
WSP Obligations
The WSP shall perform the Services and carry out their obligations with all due diligence, efficiency, and effectiveness, in accordance with generally accepted professional techniques and practices, and shall observe sound management practices. The WSP shall always act, in respect of any matter relating to this Contract or to the Services, as faithful advisers to the WSTF and shall at all times support and safeguard the WSTF's legitimate interests in any dealings with Subcontractors or third parties. 
The WSP as part of The Contract shall undertake the following: 
3.1.1
WSP shall perform the tasks and complete the services described in The Contract and in the annexes to the contract with due diligence and efficiency in accordance with the Contract, including: 
a) Participating fully in the planning and execution of the Contract activities and cooperate with the WSTF and WSB in all activities planned for (site meetings, supervision, training, etc.).
b) Supervision during direct implementation of the project or of outsourced project activities. 
c) Procuring the services of a contractor and/or artisans where applicable.
d) Ensuring the provision of unskilled labour as stated in the Proposal. 
e) Procuring the necessary materials as specified in the Bills of Quantities.
f) Ensuring that the relevant procurement procedures are done in accordance to the Public Procurement Act 2005 and the WSTF financial management guidelines.
g) Ensuring that all accounts and financial information is kept according to generally accepted standard of best practice.
h) Ensuring that books of accounts are properly kept and maintained ensuring all financial information concerning receipt of funds and expenditure of funds properly accounted for. 
i) Ensuring that funds and materials are used in an open and transparent manner.
j) Maintaining store records and store-keeping of all materials in good order.
k) Ensuring good quality workmanship of all works, installations and construction.
l) Organising all meetings, trainings and workshops as scheduled.
m) Ensuring that target groups attend all the meetings, workshops and trainings.
n) Arranging for and pay the costs of all training, venues and materials as specified in the proposal.
o) Ensuring that all plans are implemented including environmental mitigation measures.
p) Preparing and certify all progress, stores and financial reports, particularly those required by WSTF on a monthly basis.

q) Informing WSTF and the WSB of any events or circumstances encountered that significantly impact on the execution of the project or the subsequent sustainable operations of the facilities. 

r) Preparing and submitting all payment requests and reports. 
s) Submit a Project Completion Report at the end of the assignment to the WSTF through the WSB.
t) Commission/launch the project in the presence of all parties.
3.1.2 The WSP will cooperate with the WSTF and its agents including external auditors providing and/or enabling access to all financial, stores and other records and information relating to the project that they may require.
3.2
Obligations of the WSB
3.2.1
The WSB undertakes as part of The Contract to support the satisfactory implementation and conclusion of all activities funded by the WSTF. 
The WSB undertakes to: 
a) Ensure that the WSP fulfil their obligations as specified above.
b) Coordinate and monitor the project. 
c) Certify and forward the necessary reports and/or payment requests from the WSP to the WSTF with comments recommendations. 
d) Provide copies of the comments and recommendations provided to the WSP to the WSTF. 
e) Inform the WSTF on all modifications in the works and activities that may have been agreed between the WSB and the WSP as may be allowed within the terms of The Contract. 
f) Advise the WSTF in all matters pertaining to the release of funds.
g) Plan and ensure post-implementation monitoring according to the Monitoring Guidelines.
h) Support and facilitate the WSTF in regard to its undertaking random monitoring visits. 
i) Support and facilitate external auditors that may be engaged in providing auditing services. 
3.3
Obligations of the WSTF
The WSTF undertakes as part of The Contract to support the satisfactory implementation and conclusion of all activities funded by the WSTF. 
The WSTF undertakes to:
a) On the signing of the contract provide the first and, provided that the WSP and WSB have met the required conditions, subsequent payments to the WSP.
b) Within 14 working days of receiving a payment request from the WSP endorsed by the WSB, to have made payment or to have returned the requests to the WSB with comments and justifications. 
c) Co-operate closely with the respective WSB in making decisions on interventions deemed necessary.
d) Provide advice and support to the WSP throughout the project implementation phase as well as during project operation.  
3.4
Conflict of Interests
3.4.1
Prohibition of conflicting activities 
Neither the WSP nor their sub-consultants nor the personnel shall engage, either directly or indirectly, during the term of The Contract, conduct any business or professional activities which would conflict with the activities assigned to them under The Contract.
3.4.2 
The WSP will not use Project funds to finance any activities or works which are not covered by The Contract, without the written approval from the WSTF.

3.4.3 
The WSP will not use any non-WSTF funds to finance any activities or works which are part of The Contract. 
3.5
Actions requiring WSB prior approval 
The WSP shall obtain the WSTF/WSB’s prior approval in writing before taking any of the following actions: 
a) Entering into a Subcontract for the performance of any part of the Services of The Contract.
b) Any other action that may be specified in The Contract. 
3.6
Reporting 
The WSP shall prepare monthly reports for the WSTF on the progress of implementation. The WSP shall use the standard format from the Guidelines on the use of WSTF funds. Each report shall contain a full list of expenditures with a complete set of receipts (copies) as well as a bank statement attached. The list of expenditures as well as each copied receipt shall be signed separately by the manager responsible for finance. Finally, the monthly report shall be signed by the Managing Director who thereby assumes overall responsibility for the quality of the submitted documents.
The monthly reports shall be submitted to the WSTF in soft copy no later than the 10th of the following month. A project completion report shall be submitted to the WSTF within one month after completion and commissioning of the project using the standard format from the Guidelines on the use of WSFT funds.
4.0 WSP PERSONNEL 
4.1
Description of Personnel 
The titles, agreed job descriptions, minimum qualifications, and estimated periods of engagement in the carrying out of the Services are described in The Contract. The Key Personnel and Sub-consultants listed by title as well as by name in The Contract are approved by the WSB and WSTF as a consequence of signing the contract. 
4.2
Removal and/or replacement of Personnel 
Except as the WSB may otherwise agree, no changes shall be made in the Key Personnel. If, for any reason beyond the reasonable control of the WSP, it becomes necessary to replace any of the Key Personnel, the WSP shall provide as a replacement a person of equivalent or better qualifications. 
5.0 PROCUREMENT AND FINANCIAL GUIDELINES
These Procurement Guidelines are prepared in relation to the use of funds disbursed from the WSTF to WSP for the implementation of water supply and sanitation improvement activities in areas specified in The Contract. 
5.1
WSP Bank Account 
The WSP shall open a CURRENT BANK ACCOUNT with one of the commercial banks in the project area. This account must ONLY be for activities relating directly to the implementation of The Contract signed with the WSTF.
The WSP must maintain (a) separate bank account(s) for all and any activities which fall outside the implementation of The Contract. 
5.2
Procurement of Goods and Services
5.2.1  Procurement requirements 

The WSP shall comply with the requirements with the Public Procurement and Disposal Act 2005 for Class C organisations.
5.2.2 Deviation in the use of funds 
Paragraph 1: All funds received may only be used for the purposes of fulfilling the outputs/products defined in The Contract.
Notwithstanding Paragraph 1 above: In the event that, within the total project budget, movement of funds from one budget line to another is needed, then this may be done up to an amount but not over, 1% of the total funds to be received by the WSP. 
Notwithstanding Paragraph 1 above: Any deviation in expenditures over and above 1% of the total amount to be received by the WSP, excluding any contingency, must be approved in writing by the WSB. 
Failure to document and gain approval for modifications in the use of the project budget over 1% of its total value may lead to the suspension of future funding to the project. 
All approved deviation in the use of funds will be informed by the WSP to the WSTF.
Notwithstanding Paragraph 1 above: In the event that, within the total project budget, significant modifications of over 1% of the total funds to be received by the WSP are required, the WSP will prepare a request with justifications to the WSB.  
5.2.3 Books of accounts and record keeping  
The books of accounts and all records shall be kept according to best practices and generally accepted accounting principles and standards. 

Stock books for materials shall be maintained showing entries of all materials bought and used. The issuing member and the one receiving must both sign to acknowledge quantities of issues and receipts.

5.2.4 Verification of WSP accounts and record keeping   
The WSB or its agent on receiving a payment request will visit the site and verify that the books of accounts and record keeping of the WSP are satisfactory.
The checking to be undertaken by the WSB or its agent will include but not be limited to ensuring that:
Financial:
· All expenditures are entered in the books of accounts.
· All payments shall be carefully recorded in a cashbook and supported by receipts, invoices, certificates etc.
· Updated cash book/register. 
· Monthly Bank statements. 
· Where a Contractor is involved, the financial records include payment certificates prepared by the WSP.  
Procurement:
· Copies of at least three quotations. 
· Minutes of Procurement Committee meetings - adjudication results (consideration of quotations and selection of supplier).
· Signed procurement vouchers. 
· Records concerning the provision of paid skilled and unskilled labour (covering the number of people involved, the man-days and rate per day in Kenya Shillings).
Stores: 
· Delivery notes. 
· Updated stores ledger. 
· Monthly stores verification certificate. 
General: 
· Records concerning the provision of unskilled (unpaid) labour (covering the number of people involved, the man-days and rate per day in Kenya shillings).
· Copies of agreements between the WSP and Contractors.
5.2.5 Audit of books of accounts and all records
The WSP must keep all above records and make available all records for inspection by WSTF/WSB or their agents, including external auditors.
5.2.6 Remedies of the WSTF Project Funds
In the event of misappropriation of the funds, the funding by the WSTF will be suspended and investigations by relevant authorities will be carried out. Funding will resume only if complete clearance on the case has been made. 
6.0
DISBURSEMENT TO WSP

The WSP total payment shall not exceed The Contract Price.
6.1 
Contract Price 
The price payable in Kenya Shilling set forth in The Contract. 
6.3
Terms and Condition of Payment
Payments will be made to the account of the WSP and according to the payment schedule stated in The Contract. Unless otherwise stated in The Contract, the first payment shall be made without any specific requirement other than signing of the implementation contract and fulfilling the conditions set in the Guidelines for use of funds. Subsequent payments shall be made after the conditions listed in The Contract for such payment have been met, and the WSP have submitted a request to the WSTF specifying the amount due in accordance with the schedule indicated in The Contract. Approval of WSB is……………………………………
6.3.1
First Disbursement 
This will be made directly to the WSP bank account on the signing for monies to be received by the WSP.
6.3.2
Subsequent Disbursements 
Disbursements that are tied to pre-determined procurements must be requested with evidence that correct and fair procurement procedures have been followed. For other disbursements, except the first disbursement, the WSP will prepare a request for payment. These requests for payment will include:

Activity Report: 
The activity report shall include:
a) A narrative progress report – describing activities undertaken and confirming that all works and activities as indicated in The Contract to be complete before second payment have been completed. 
b) Confirmation that all works and activities as indicated in the contract have been completed.
Quantitative and financial:
Measuring all that is done, the time and rate it is done, together with all relevant particulars, so as to form a basis of fair payment to WSP and for the furnishing of figures which show the cumulative cost of the contract, the cost of separate parts of it, and the estimated total final cost at any time.
Qualitative:
Being a record of all measurements and observations of the quality and behaviour under test of the component parts of works, the raw and made-up materials used, and the foundation and other conditions whose characteristics have an influence on the behaviour of the works.
Financial Report:
The Financial Report will include:
a) A financial statement regarding all funds received and utilized by the WSP.
b) An expenditure statement account. 
c) A bank/cash reconciliation statement.
d) An itemized list of all items procured and their cost. 
e) Copies of bank statements for the project account.
f) A list of all procurements that have been undertaken and for which funds have been spent. 
Field verification:
On receipt of the second payment request the WSB/WSTF or its agent will visit the site and verify the details contained above.
A sample payment request for payment No. 2 is found in The Contract.
6.3.3
Payment No. 2 Disbursement
The second payments will only be made when the WSTF has received acceptable reports that confirm: 
a) The stated works, trainings and other activities stated in the contract to be completed prior to making the request for second payment, have been completed to a satisfactory standard as determined by the WSB or its agent.
b) Historical description showing progress stage by stage, as proposed and as achieved, including all relevant information having a bearing on this subject, such as records of weather, notes of discussions, decisions, and other key matters influencing the course of the job.
c) The books of accounts, relating to previous payment to the WSP, have been kept to acceptable standards as determined by the WSB/WSTF or its agent.
d) The procurement guidelines have been followed to the satisfaction of the WSB/WSTF or its agent.
6.3.4
Subsequent Payment Requests, Field Verification, Disbursement
Depending on the contract the schedule of payments may or may not specify other payments to be made in the course of the Implementation Phase. If so these payments will follow the procedures as identified for Payment No 2. 
6.4
Final Payment Request 
6.4.1
Content of payment request
Prior to the final payment the WSP will prepare a request for payment. The request shall include all items specified above under Payment request No 2.  In addition the Final Payment request will include all items specified above plus: 
· ‘As built’ records
Being a pictorial record (the records drawings, etc) of all the works as completed, showing the whereabouts and dimensions of all parts as they exist at completion, together with factual descriptions of their origin, their operation as described in instruction manuals, and their performance under test.
· An Impact Statement 
An assessment of the water supply and sanitation service levels resulting from the implementation of the contract. 
· A Final Statement
Clarification on the total remaining funds belonging to the WSP. 
A plan of action for the use of unused funds by the WSP.
6.4.2
Final Field Verification of Final Payment Completion Certificate tie to Performance Enhancement Fund
On receipt of the second payment request, the WSB or its agent will visit the site and verifying the details contained in the request documents.
The final payment will only be made when the WSTF has received an acceptable Final Payment Request and has verified that: 
· All works and activities stated in The Contract have been completed to satisfactory standard as determined by the WSB or its agent.
· The books of account for the project have been kept to acceptable standards as determined by the WSB or the WSTF or their agent.

· The books of accounts relating to the all received payment to the WSP have been kept to acceptable standards as determined by the WSB or its agent.
· The procurement guidelines have been followed to the satisfaction of the WSB or its agent.
· The purpose for any and all unused or remaining funds, being the property of the WSP at the end of the Implementation Phase, has been agreed by the community and verified by the General Assembly. 
6.5
WSP ownership of any balance  
On the successful completion of The Contract and of all its activities and works, any remaining funds are the property of  WSP. The WSP will prepare a statement of such funds and a plan for their use. The statement and plan will be submitted in the final payment request. 
6.6
Payment for VAT
Unless otherwise specified in The Contract, VAT should be paid for on all items according to the prevailing statute(s). VAT may be reclaimed and retained by the WSP.

7.0
    SETTLEMENT OF DISPUTE 
7.1
Amicable Settlement
The Parties shall use their best efforts to settle amicably all disputes arising out of or in connection with this Contract or its interpretations. 
7.2
Dispute Settlement
Any dispute between the Parties as to matters arising pursuant to The Contract that cannot be settled amicably within thirty (30) days after receipt by one Party of the other Party's request for such amicable settlement may be submitted by either Party for settlement in accordance with the procedure set and in the arbitration Law of Kenya. 
ANNEX G: 
SPECIAL TERMS OF CONTRACT 
1.
Interpretation [and special terms]
1.1
Definitions

In this Agreement:
a) “Additional Services” means any services which are to be performed by the WSP as agreed pursuant to this Agreement.
b) “Affiliate” means in relation to the WSP, a company which is a subsidiary, associated or holding company of it, or any company which is a subsidiary or associated company of any such holding company, “holding company”, “associated company” and “subsidiary” having the meanings ascribed to them in the Companies Act. 
c)  “Change Control Procedure” means the procedure for control of change as set out in this agreement.
d) “Charges” means the charges for the provision of the Services set out in this agreement.
e) “Confidential Information” belonging to a party means all information (whether written, oral or in electronic form) concerning the business and affairs of that party that the other party obtains or receives as a result of the discussions leading up to or the entering into or the performance of this Agreement.
f)  “Default” in relation to either party means any breach of the obligations of that party (including but not limited to fundamental breach or breach of a fundamental term) or any default, act, omission, negligence or statement of that party, its employees, servants, agents, Sub-contractors or sub-contractors in connection with or in relation to the subject matter of this Agreement and in respect of which that party is liable to the other.
g) “Effective Date” means the date of this Agreement.
h) “Encumbrance” means any right or interest of any third party, including any mortgage, charge, lien, option, encumbrance, right of pre-emption or first refusal, or any agreement to create any such right or interest.
i) “Equipment” shall mean any equipment, facilities and/or software necessary for the provision of the Services together with any files, documents or records relating to the Services or the management, direction or organisation thereof.
j) “Key Employees” means the persons listed in Schedule ………….. .
k) “Parent Company” means in relation to WSP  any company which is the ultimate holding company of that party and which is either responsible directly or indirectly for the business activities of that party or which is engaged in the same or similar business to that party.
l)  “Services” means the services described in Schedule xxx which are to be performed by the WSP pursuant to this Agreement and all the services which are to be performed by and all the other obligations of the WSP hereunder, including on agreement in accordance with this Agreement any agreed Additional Services.
m) “Site” means any premises from where the Services are provided or from which SO manages, organizes or otherwise directs the provision or the use of the Services and/or where the Equipment is situated.
n) “Special Terms” means those terms set out in this Annex and in any other Schedule.
o) “Sub-contract” means any contract or agreement or proposed contract or agreement between the WSP and any third party (including a sub-contractor) whereby that third party agrees to provide to the WSP the services or any part thereof or facilities or services necessary for the provision of the services or any part thereof or necessary for the management, direction or control of the services or any part thereof. For the avoidance of doubt the term “sub-contract” shall not be regarded as including any contract or agreement between the WSP and any third party for the provision of equipment, facilities or services necessary for the general discharge of the WSP’s business.
p)  “Sub-contractor” means a sub-contractor appointed by the WSP under and in accordance with this Agreement.
1.2
The Special Terms amend and form part of this Agreement
In the event and to the extent only of any conflict between the clauses, the Special Terms and the Schedules this Agreement shall be construed according to the following order of priority:
1.
General Conditions.
2.
Special Terms.
3.
Annexes.
4.
Schedules.
a) References to any statute, enactment, order, regulation or other similar instrument shall be construed as references to the statute, enactment, order, regulation or instrument as amended by any subsequent statute, enactment, order, regulation or instrument or as contained in any subsequent re-enactment, modification or statutory extension of any of the above.
b) Except where the context requires otherwise the singular includes the plural and vice versa; a reference to one gender includes all genders; words denoting persons include firms and corporations and vice versa.
c) Headings are included in this Agreement for ease of reference only and shall not affect interpretation or construction.
d) References to clauses and Schedules are, unless otherwise provided, references to clauses and schedules of this Agreement.
e) Any negative obligation imposed on any party shall be construed as if it were also an obligation not to permit or suffer the act or thing in question and any positive obligation imposed on any party shall be construed as if it were also an obligation to procure that the act or thing in question be done.
The words “include” or “including” shall be construed without limitation to the words following.
2.
Notices
Any notice, request, or consent made pursuant to The Contract, and given hereunder by either party shall be in writing and shall be deemed to have been made when delivered in person to an authorized representative of any of the WSTF/WSB, and/or the WSP or any authorized representative of other  party to whom the communication is addressed, or when sent by registered mail, telex, telegram, or facsimile to such Party at the address specified in The Contract  and shall be deemed to be received if delivered personally at the time of receipt if sent by post at the expiration of 72 hours after being placed in the post (having been correctly addressed) whether or not received or if by telex or fax 24 hours after despatch to the correct telex number or fax number of the addressee.
3.
Consequences of termination
Any termination of this Agreement for any reason shall be without prejudice to any other rights or remedies a party may be entitled to at law or under this Agreement and shall not affect any accrued rights or liabilities of either party nor the coming into force or the continuance in force of any provision of this Agreement which is expressly or by implication intended to come into or continue in force on or after such termination. 
3.1
Upon termination of this Agreement for any reason
Any outstanding Charges shall remain due and payable by WSP in accordance with the terms of this Agreement or, if WSTF has paid any Charges in advance, WSP shall repay all such Charges other than money, in respect of any Services or part thereof properly performed in accordance with this Agreement.
3.2 
Recovery of any sums due
If any sum of money shall be due from WSP to WSTF, the same may be deducted from any sum then due or which at any time thereafter may become due to WSP under this Contract.
4.
Exclusions
Except as expressly stated in this Contract, all warranties, conditions and terms,  express or implied by statute, common law or otherwise (including but not limited to fitness for purpose and suitability) are hereby excluded to the extent permitted by law.
5.   

Transfer and sub-contracting
5.1
This Contract is personal to WSP. WSP shall not assign, novate, sub-contract or otherwise dispose of this Contract or any part thereof without previous consent in writing of WSP which may be withheld at WSTF’s sole discretion.
5.2
WSTF hereby consents to WSP’s sub-contracting the obligations specified in Schedule xx to the respective Sub-contractors specified in Schedule xx.
5.3
WSP shall be liable for the acts and omissions of any Sub-contractor. Notwithstanding the use of any Sub-contractor, WSP shall remain solely liable to WSTF for the performance of WSP’s obligations under this Contract. This clause shall not give any rights to any Sub-contractor.
5.4
WSP shall be entitled to assign, novate, sub-contract or otherwise dispose of any or all of its rights and/or obligations under this Agreement to any of its Affiliates or to any person purchasing substantially the whole of the business to which the Services relate.
6.  
General
6.1
Entire Contract
This Contract shall constitute the whole of the terms agreed between the parties hereto in respect of the subject matter of this Agreement provided that nothing in this clause shall limit a party’s liability for fraudulent misrepresentation.
6.2
Variation

This Contract shall be capable of being varied only by a written instrument signed by a duly authorised officer or other representative of each of the parties.
6.3
Severability

This Contract is severable in that if any provision is determined to be illegal or unenforceable by any court of competent jurisdiction such provision shall be deemed to have been deleted without affecting the remaining provisions of this Agreement.
6.4
No partnership, etc.

Nothing in this Contract shall constitute or be deemed to constitute a partnership, agency or joint venture between the parties hereto or constitute or be deemed to constitute either party the agent of the other for any purpose whatsoever and neither party shall have any authority or power to bind the other or to contract in the name of or create a liability against the other.
6.5
Waiver

Unless otherwise agreed in writing, no failure by either party to exercise any right or remedy available to it hereunder nor any delay so to exercise any such right to remedy shall operate as a waiver of it nor shall any single or partial exercise of any right or remedy preclude any other or further exercise thereof or the exercise of any other right or remedy.
6.6
Indemnities
Where any indemnity (“Indemnity”) is given by one party (“Indemnifying Party”) to the other (“Other Party”) the following terms shall apply to any claim, demand or action to which the Indemnity applies:
i. The Indemnifying Party shall indemnify the Other Party against its legal costs and disbursements in relation to the Relevant Claim on a advocate/client basis.
ii. Each party shall promptly notify the other of any circumstances that could reasonably give rise to a Relevant Claim.
iii. The Other Party shall not make any admission or compromise (save where required by court order or governmental regulations) which is prejudicial to the defence or settlement of any matter in respect of any to which the Indemnity applies without the consent of the Indemnifying Party, such consent not to be unreasonably withheld or delayed.
iv. The Other Party shall supply all reasonable assistance required by the Indemnifying Party for the purpose of contesting any Relevant Claim on receiving an indemnity from the Indemnifying Party in a form reasonably acceptable to it against its costs and expenses (including legal costs and disbursements on an advocate/client basis) incurred in doing so.
6.7
Third party rights
No third party shall have any rights with this Contract.
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